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ECONOMIC REGULATION AUTHORITY BILL 2002 
Second Reading 

Resumed from 14 August. 

HON DEE MARGETTS (Agricultural) [10.04 am]:  When I first spoke on the Economic Regulation Authority 
Bill - this is the third time I have been on my feet - I said I would endeavour to do what the Public 
Administration and Finance committee did not do, and that is, point out that the vast majority of the submissions 
that were presented to the committee either opposed or expressed grave concerns about the Bill.  Unfortunately, 
that was not brought out in the committee report.  Given that I appear to be the only one who will be presenting 
the nay case for this legislation, I beg the indulgence of the Chamber so that I might complete that representation 
that was received by the committee.  It is unlikely that I will be able to present all of those arguments that were 
presented and were not handled fairly and adequately during the committee’s deliberations, because the only 
group that was asked to give evidence to the committee - the only group - was Treasury.  It is fair and reasonable 
that those views be now heard.   

In earlier comments I referred to the Western Australian Local Government Association.  The Office of Energy 
supported the establishment of an independent economic regulator, but that is not surprising.  Busselton Water 
Board supported the concept of the ERA.  The report states - 

“The Board believes that the recovery of costs associated with the provision of regulatory services to 
the water industry should be borne proportionately to the license holders capacity (eg. number of 
customers) to raise revenue”.   

The board reserved comment on the price and inquiry functions of the ERA.  Aqwest-Bunbury Water Board 
opposed the implementation of the ERA.  Its final comment in the report was - 

“It seems however that the creation of the Economic Regulation Authority and the increased costs to 
Aqwest’s consumers is inevitable again increasing Aqwest’s sense of frustration and isolation”. 

It continued - 

“The Economic Regulation Authority is seen as little more than another vehicle to increase the take by 
Government from the water industry.  In that respect as was the case with National Competition Policy 
implementation, the role of Treasury in its promotion and implementation is seen as a serious conflict 
of interest. 

This is part of national competition policy.  The Western Australian Sustainable Energy Association did support 
the appointment of an independent regulator, but I guess it was hoping for better access and that this would 
facilitate the breaking up of Western Power, which would give it greater access.  That is fair enough; it is a 
legitimate request, but the association did not look at the remainder of the Bill and how it impacted on the rest of 
society. 

The Fire and Emergency Services Authority of Western Australia neither supported nor opposed the ERA.  The 
Australian Council for Infrastructure Development Ltd made a number of comments and recommendations for 
the scope, structure and funding of the ERA.  To summarise, the council stated - 

•  an appropriate objects clause that gives due weight to the importance of encouraging efficient 
investment in essential infrastructure should have been included in the Bill; 

That is largely included. 

•  the unbounded reference function granted to the ERA, which extends to unregulated aspects of a 
regulated industry, has the potential to lead to further regulatory uncertainty; 

I agree. 

•  the proposed structure of the ERA may impose bias on regulatory outcomes; 

I agree that that is a legitimate concern. 

•  the proposed funding mechanism for the ERA, ie. cost recovery, is inappropriate and inconsistent 
with mechanisms used in other jurisdictions”. 

The council obviously put its views strongly to government.  The Water Corporation supported the principle of 
an economic regulator but commented about the required levels of interagency coordination.  The Department of 
Consumer and Employment Protection was non-committal - I guess that is damning by faint praise.  However, it 
was hoping for a clear line of communication regarding licensing and administration of electricity transmission.  
To quote from its submission to the committee - 
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“. . . my staff and I have since 1995 provided technical support to the Coordinator of Energy, and on 
establishment of the Western Australian Independent Gas Pipelines Access Regulator, also to his office 
. . . I anticipate providing similar support to the Authority in respect of its future role in electricity 
supply industry licensing and administration of the electricity transmission and distribution access 
regimes”. 

“ . . . whilst the Authority once established might on occasions wish to seek technical advice from other 
persons, I believe it will be useful and cost effective for a clear line of communication to exist between 
the Authority and my office, on gas and later also electricity related technical and safety regulation 
matters”. 

That is a very important comment.  It is very unclear whether the regulator will have that clear line of 
communication.  That echoes issues brought up later by the Department of Health. 

AlintaGas supported the establishment of the ERA but worried about policy role and cost recovery.  The 
Department of Environmental Protection and the Water and Rivers Commission did not mention support.  They 
were concerned about licensing and expressed a belief that there was a need for strong links between the main 
industry groups and agencies.  They stated in their submission to the committee report - 

“As licensing will now be the function of the Economic Regulation Authority there is concern that the 
proposed policy and planning body will not have access to information that could be acquired through 
the setting of licence conditions.  Without this information it would be difficult to give the Water 
Industry Minister meaningful policy and planning advice”. 

“To overcome the abovementioned deficiency, strong links need to be established between the ERA, the 
proposed policy and planning body and the main industry groups and agencies.  Ideally the Water 
Industry Minister should be able to require the ERA to impose certain conditions which assist policy 
development and planning”. 

This is a major shortfall and it is not just in the area of water and environment.  The Department of Treasury and 
Finance, funnily enough, wanted to dispel misconceptions about the ERA.  It had lots of opportunities.  As I 
said, it was the only body, government or otherwise, that was asked to give evidence.  That is atrocious 
considering the nature of this major change.  The Australian Pipeline Industry Association opposes the ERA.  
Among other things it is angry because it believes it is a cost-shifting exercise.  It believes the Bill is being 
pushed through Parliament and is promoting a funding regime that is essentially a stealth tax justified on the 
basis of achieving certain “administrative economies of scale”.  It believes that regime has not been properly 
evaluated against alternative models.  That is what I was trying to put forward about two major reports that have 
not yet seen the light of day - the inquiry into the Office of Water Regulation and the consultant’s report on the 
Electricity Reform Task Force.  The APIA said that it makes a sham of the public consultation process to ignore 
all public input and that it targets the wrong industry sector in terms of the ability to pay.  It also said that it 
embodies inequitable and possibly unsustainable profit transfers between industry sectors and that even if it does 
not directly stifle further investment, it raises a hurdle for new market entrants.  It believes it seeks to pre-empt 
state and federal regulatory reviews, which are likely to lead to major changes in the way access regulation 
works in Australia.  This is serious; it is not the way to make policy.  The APIA believes it will further empower 
the regulator for which “independence” translates into an unfettered ability to incur financial liabilities with no 
accountability either in terms of defined regulatory objectives or financial responsibility.  It believes in the 
eventuality of a future successful challenge by industry, initiated solely to protect its property rights, that will 
leave the State to pick up the tab.  That is very serious.  It says it will exacerbate an already expensive and 
damaging regulatory process and sees it as short-sighted, flawed and bound to lead to greater legal challenge. 

People might say that any industry group might say that.  However, these issues have not been addressed 
properly.  These issues should have been heard in the process.  The fact that submissions were made public does 
not make for proper committee process of such an important issue.   

The Conservation Council of Western Australia stated that it opposed the establishment of the ERA and had 
many concerns.  It made many recommendations for amendments.  Its submission to the report states - 

“It is extremely worrying that the ERA’s economic imperatives appear likely to override consideration 
of environmental impacts.  The Conservation Council has advised, and is extremely concerned that, the 
ERA could overlook environmental policy objectives, social justice and broader public policy issues”. 

“The Conservation Council has grave concerns about how the Bill will affect the environmental 
performance of the utilities regulated by it.  The ERA will make decisions about, inter alia, market 
access and will recommend price setting for utility services.  In the absence of environmental policy 
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objectives and assessment criteria, these decisions could fundamentally constrain the ability of utility 
service providers to meet the environmental performance and regulation requirements”. 

The Conservation Council has concerns about the objectives of the Bill because it does not provide overarching 
objectives or goals for the ERA in carrying out its activities.  For those who point out there is a public interest 
test, I remind honourable members that aspects of the test, including environment, are not compulsory.  The 
words are “may have regard to”.  Although the authority must regard investment and market contestability, 
aspects of the public interest test are optional.  No wonder that moving all these important functions as vital as 
the provision of electricity, water, gas and rail into a body like this with such little scrutiny is making people 
very worried.  We have recently seen New York go dark.  Potentially, we are putting ourselves in exactly the 
same position.  However, we are walking into it with our eyes open.  The Conservation Council submission 
continues - 

“The ERA may be directed by the Treasurer to consider environmental factors in carrying out 
inquiries”. 

With all due respect, Mr President, I am not sure that the Treasurer is the person who should have the sole ability 
to direct an inquiry when other major public interest issues are involved.  I hope to make amendments to the Bill 
on that issue.  I am not sure the Treasurer is the appropriate person to have the sole responsibility to make a 
referral to such an important body about such important issues.  It continues - 

“Unlike ERA inquiries into regulated industries, ERA inquiries into non related industries aren't 
required to be made public”. 

Therefore, the ERA could conduct an inquiry and not have to publish the terms of reference.  If it does not like 
the answers, the inquiry does not have to be made public.  Without a whistleblower or a leak the community may 
not know such a thing has happened.  I am not encouraging that to happen.  This is not the way to operate and 
regulate industry.  The minister keeps holding up a copy of the committee report.  Perhaps he is trying to indicate 
that the issues I am speaking about are not fulsomely mentioned in that report.  He is absolutely right.  I am 
quoting from the public submissions to the inquiry.  All the criticisms will not be found in the report because no 
evidence was heard from those parties!  They were not heard from the environment movement, WACOSS, the 
union movement or industry groups.   
Several members interjected. 
The PRESIDENT:  Order! 
Hon DEE MARGETTS:  Regarding the implementation of policy, the Conservation Council stated - 

“It is  . . . less likely that the ERA will be required to issue licences in accordance with policy”. 

Regarding the ERA’s consideration of environmental factors - 

“The ERA will be obliged to consider environmental factors when licensing energy and water service 
providers.  However, it need not give any weight to environmental factors,- 

They are optional - 

and it is unlikely that environmental factors will ever be determinative of the ERA’s decisions”. 

It commented on the composition, independence and expertise of the ERA - 

“Even if the ERA does/is directed to consider environmental issues, ERA members are unlikely to have 
sufficient expertise to be able to properly assess the impact of these decisions on environmental 
factors”.  

The extract of the committee report states that the Western Australian Chamber of Commerce and Industry 
supports the introduction of the economy-wide ERA.  Of course, that is the concern of a lot of people.  The 
situation supposedly involves about four different utilities.  However, it does not; it actually involves about four 
different utilities plus any other regulated industries that can be decided by the ERA.  This is where the King 
Henry VIII clause has come in, which we discussed last night.  The extract of the committee report outlines that 
in its submission the Western Australian Chamber of Commerce and Industry stated that it -  

“. . . has an in principle concern with granting an economic-wide regulator, such as the ERA with the 
power to recover costs from regulated parties . . . CCI believes that the ERA should be funded entirely 
from consolidated funding”.   

“CCI has a concern . . . that vesting the ERA with the power to issue licences may lead to licensing 
having an inappropriately large role in the regulatory process”.   

The extract states -  
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The CCI’s submission drew attention to the fact that the similar regulatory bodies over east do not have 
the power to grant licences but are able to make recommendations to the Minister regarding licensing 
issues.   

We are doing something different.  We have not seen the Western Australian reports that considered whether this 
was an appropriate regulatory regime.  I asked questions in June about two reports, as did my colleague Hon 
Robin Chapple.  We have not seen those reports.  Things are done differently in other States and countries.  
Water regulations in England include a requirement to consider environmental issues, but we are making that 
optional in Western Australia.  On the issue of licensing, the extract quoted the Chamber of Commerce and 
Industry submission as stating -  

“The final authority to issue licences should reside with the appropriate industry Minister acting on, 
but not ultimately bound by, the advice of the ERA”.   

. . .  

“. . . under CCI’s preferred model, the ERA would assume the advisory functions of the Office of 
Energy while the Office’s other functions would pass into the DMPR.  Environmental and social 
concerns would be addressed, where appropriate, though clear and measurable regulatory 
requirements handled through the appropriate agency, not assembled as a raft of licensing conditions”.   

The Chamber of Commerce and Industry has concerns about the pricing and inquiry functions of the ERA and 
the lack or inadequacy of consultation.  It has serious concerns about the powers of the ERA.  The extract further 
states -  

“CCI is concerned that the ERA’s powers as provided by section 27 (1) that “all things necessary or 
convenient to be done for in connection with the performance of its functions” are too wide with no 
countervailing checks and balances”.   

[Leave granted for the member’s time to be extended.]   
Hon DEE MARGETTS:  I thank honourable members.  The submission of CMS Energy Australia was also 
outlined in the extract of the committee report.  The extract states that CMS Energy Australia -  

Does not support ERA if their concerns are not addressed (angry that the concerns that they have 
expressed in their last 7 submissions have been ignored).   

“In this submission CMS argues that in the haste to establish a single Economic Regulatory Authority:  

•  “limited opportunity . . . (being) provided for public input . . .  

•  no account has been taken of recent advice from the Productivity Commission on the 
shortcomings of existing regulatory arrangements”;   

The Productivity Commission is hardly a warm, fuzzy, greenie body.  The submission was saying that there are 
problems with the way in which these commissions are functioning now.  It continues -   

•  there has been no acknowledgment of the serious failure of the current gas access regime as 
evidenced by the level of protracted litigation”; 

•  serious flaws have been ignored in the regulatory cost-recovery model for the gas access 
regime - which appears to be contemplated for ERA”   

CMS Energy Australia did not believe that an ERA should be established until -  

Details have been provided in relation to the manner in which the ERA will be funded . . . ; 

There has been the opportunity for meaningful consultation on the draft legislation”. 

Hon Ken Travers:  Did they get to meet with Treasury officials when they were drafting this Bill?   

Hon DEE MARGETTS:  I am not privy to the meetings of Treasury officials.  I know what these groups are 
saying. 

Hon Ken Travers:  It is in the report.  If you read it, it tells us that they met with them.   

Hon DEE MARGETTS:  I am outlining what these submissions have stated.  I am not simply reporting what 
Treasury says about its level of consultation. 
Hon Ken Travers interjected. 
The PRESIDENT:  Order!   
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Hon DEE MARGETTS:  Treasury had the opportunity to talk down peoples’ concerns.  Hopefully I am now 
providing those groups with the opportunity to have their concerns aired on their own basis, which nobody else 
appears interested in doing.   
CMS Energy Australia was concerned that the establishment of the ERA in the current form would undermine 
public confidence in the objectivity of the regulatory framework in Western Australia, and raised serious 
concerns about Treasury’s commitment to genuine public consultation.  I am seriously concerned that members 
of this Government appear not to know what this regime involves.  If they do know what it involves, why is not 
more debate occurring amongst themselves?  I do not know what is happening in their party room, but I am 
extremely amazed that this nonsense is occurring; that this new national competition council is being introduced 
in Western Australia without some of the checks and balances that existed under the former regime.  CMS 
Energy Australia expressed concerns about licensing, the confusion of objectives and problems with cost 
recovery.  The extract of the committee report further states -  

“CMS believes that there is a serious danger that establishment of the ERA will proceed on the present 
basis of inadequately specified and outdated attitudes and concepts with respect to regulatory 
administration”.   

On the establishment of the State Administrative Tribunal, the extract outlines that -  

“CMS believes that such arbitrary disregard for realising the potential efficiency benefits in respect to 
appeals functions of the State, reflects poorly upon the credibility and motivation of the State’s pursuit 
of these same objectives . . .  

The Department of Conservation and Land Management was noncommittal, but wanted amendments to be 
made.  Did it give evidence?  It was not asked.   

According to the extract from the committee report, in its submission Western Power said that it - 

Supports the concept of ERA but its objectives needed to be clearly defined (has other concerns 
regarding responsibility and independence)   

Western Power had concerns about the regulator’s expertise, and in its submission it stated -  

“Relevant expertise in specific industries is an important issue.  There is a real risk that this expertise 
will be diluted/lost by abandoning industry specific regulatory functions, possibly leading to inefficient 
decisions and outcomes”.   

In such an important area as the safe and reliable provision of power, that can be extremely dangerous in our 
society.  Western Power was also concerned about government agency responsibilities and stated -  

“It is unclear what the difference is between ‘policy functions’ and ‘responsibility for the energy 
industry’ and who was actually responsible for policy . . . It would certainly be helpful to have a better 
defined accountability for policy”.   

Hear, hear!  Western Power said in relation to price inquiry functions that - 

“The intent of the determining role of the Regulator is unclear, with further clarity required . . .”.  

According to the extract of the committee report, WestNet Rail Pty Ltd was noncommittal in its submission but 
had a number of reservations about the lack of clear objectives in the legislation.  It was also worried about cost 
recovery.  The Bunbury Wellington Economic Alliance supported the establishment of the ERA.  That is not 
surprising as it is hoping to get greater access to water, and that this regime will provide that access.   

The Western Australian Council of Social Service had considerable concerns.  The extract of the committee 
report states - 

. . . WACOSS lodged a submission with the ERIC outlining out concerns.  These concerns were not 
adequately addressed . . .    

The Western Australian Council of Social Service represents consumers in many sectors of the Western 
Australian community.  It also represents many of those people within our community who do not have much of 
a voice.  I would have thought that the union movement and the Western Australian Council of Social Service 
would be the very constituency to which this Government should be listening, but it is not.  It has chosen to 
disregard the views of the Western Australian Council of Social Service.  It has chosen to disregard the 
Community and Public Sector Union, the Australian Manufacturing Workers Union, the Australian Services 
Union, UnionsWA in general, the engineering and electrical division of the Communications, Electrical and 
Plumbing Union, and the Department of Health of Western Australia.  I will deal first with WACOSS and 
UnionsWA.  One would think that these are ordinary working people who are being represented, that they are 
the people on the lowest income and struggling on various aspects of social security, and that they should form 
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the natural constituency of this Government.  One would think that, at least enough to say, “Okay, a conservative 
Government does not necessarily think that your interests are its primary concern because they may be more 
business focused, but we, a Labor Government, are interested and will listen to your concerns.”  However, that is 
not the case.  To whom did this Government listen?  It was Treasury.   

The committee report refers to a statement by the Department of Health - 

Public interest considerations should include public health considerations 

“The Bill introduced the public interest as one the matters which may be considered by the 
proposed Economic Regulation Authority when making decisions in relation to the grant, 
renewal and transfer provider licences.  The public interest is also a matter that may be taken 
into account when making decisions regarding exemptions from the licensing provisions”.   

“The provision of a safe drinking water supply is one of the key functions of a water provider.  
The list of public interest matters should therefore include public health considerations.  To 
omit public health from the list is a serious limitation on the scope of the Bill”.   

There is almost nothing in this Bill to recommend it.  I am trying to find out whether there is any possibility of 
improving this Bill.  I am currently drafting amendments that will consider the unfettered powers of this 
authority, the optional nature of the public interest, and the unaccountability of this massive new body to the 
Parliament and to Western Australians.  When we know the kind of irrational decisions that have been foisted 
upon States, including Western Australia, by the National Competition Council under the national competition 
policy agreements, it is unbelievable that this State Government would transfer that power - and to some extent 
an even greater level of power - to an economic regulatory authority in Western Australia.  The National 
Competition Council did not have the power of law to enforce; it simply had the power of purse strings.  That is 
powerful but it is not as powerful as the power of an economic regulatory authority.   

I cannot believe a Government that has made statements about the public interest and expressed its concern 
about equity would put so many eggs in the basket of an authority.  It is an authority whose prime area of 
consideration is to force down the throats of industry and utilities in the public sector and also the wider 
community those irrational rules that were shoved together before 1995 to form the national competition policy 
agreements.  Hon Peter Foss referred to those very same rules on a number of occasions.  He said, “Don’t talk to 
me about national competition policy.”  He described the Council of Australian Governments process whereby 
those agreements were already drafted and put under the door - I think he said of his hotel room.  The 
Commonwealth simply ratchetted up the bucket of money until the State signed up.  Being a forced process, 
surely we would have learnt from that experience, but, no, we have transferred that process.  Instead of it being a 
carrot and stick approach in which the State can negotiate with the National Competition Council about the 
public interest, it has given an economic regulatory authority the ability to directly regulate our industries.  This 
Government has taken that responsibility off the specific ministries and given the authority the power to take that 
power of regulation into other industries, as it sees fit, through King Henry VIII clauses.   

I cannot believe this is happening with a State Labor Government.  I cannot believe that this is the only debate 
we are having about the full level of concerns from industry, unions, conservation groups, the community and 
government departments such as the Department of Environmental Protection, the Water and Rivers 
Commission and the Department of Health.  These are not just minority community issues and they should not 
be passed off simply because Treasury did not agree that the concerns were real.  I have been in situations before 
where a public interest test has been involved under national competition policy and we were told, “Don’t worry.  
Everything will be all right because there is a public interest test.”  However, we know, and everybody in this 
Chamber has experienced the fact, that public interest tests under national competition policy have failed on 
many occasions.  They have failed because they were never set up right, they never had the checks and balances 
and they never had a default clause that said that market and contestability are always in the public interest and it 
is up to us to prove otherwise.  That is not good enough.  When there is an optional public interest test, where is 
the process by which the community sector - with virtually no ability to do so - can mount a case?  It is not just 
those utilities but also the community that will suffer from poor public interest legislation, which is what this is.  
It is a disgrace!  It is one of the worst pieces of administrative legislation that has come into this Chamber since 
national competition policy.  National competition policy was poorly understood at the time but at least we could 
say it was the Commonwealth’s fault and we did it because of the Commonwealth.  There is no excuse in this 
instance.   

This is the fault of this Government, this Premier, this Treasurer and this Caucus.  They will rue the day.  
Unfortunately, it will not be just the Government and the Opposition that rue the day they let this atrocious piece 
of nonsense through.  It will also be the members of the community because it will be their water supply, their 
accountability, their electricity supply, their gas supply, their rail service and anything else that the ERA chooses 
to regulate in future by virtue of powers provided to it by this legislation.  I do not believe this Bill is defensible 
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but I intend to move some amendments that will provide some level of accountability, take away some of the 
more outrageous aspects of the legislation, and provide a balance that is clearly not in the Bill before us.   

It is true that I have spoken about what was in submissions and what was not in the report.  They are reflections 
of what is in members’ minds.  If I have used parts of the submissions that are critical of the Government, that 
should be considered.  It is not - 

Hon Ken Travers:  They have all been responded to in the report.   
Hon DEE MARGETTS:  By Treasury. 
Hon Kim Chance:  Which you seem to have agreed with.   
Hon Nick Griffiths:  You were a member of the committee.   
Hon DEE MARGETTS:  The committee tabled this report when I was not in Perth, and members know it.   
Debate adjourned, on motion by Hon Nick Griffiths (Minister for Housing and Works). 
 


